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Internal Revenue Service, Treasury § 1.672(d)–1 

§ 1.672(a)–1 Definition of adverse 
party. 

(a) Under section 672(a) an adverse 
party is defined as any person having a 
substantial beneficial interest in a 
trust which would be adversely affected 
by the exercise or nonexercise of a 
power which he possesses respecting 
the trust. A trustee is not an adverse 
party merely because of his interest as 
trustee. A person having a general 
power of appointment over the trust 
property is deemed to have a beneficial 
interest in the trust. An interest is a 
substantial interest if its value in rela-
tion to the total value of the property 
subject to the power is not insignifi-
cant. 

(b) Ordinarily, a beneficiary will be 
an adverse party, but if his right to 
share in the income or corpus of a trust 
is limited to only a part, he may be an 
adverse party only as to that part. 
Thus, if A, B, C, and D are equal in-
come beneficiaries of a trust and the 
grantor can revoke with A’s consent, 
the grantor is treated as the owner of a 
portion which represents three-fourths 
of the trust; and items of income, de-
duction, and credit attributable to that 
portion are included in determining the 
tax of the grantor. 

(c) The interest of an ordinary in-
come beneficiary of a trust may or may 
not be adverse with respect to the exer-
cise of a power over corpus. Thus, if the 
income of a trust is payable to A for 
life, with a power (which is not a gen-
eral power of appointment) in A to ap-
point the corpus to the grantor either 
during his life or by will, A’s interest is 
adverse to the return of the corpus to 
the grantor during A’s life, but is not 
adverse to a return of the corpus after 
A’s death. In other words, A’s interest 
is adverse as to ordinary income but is 
not adverse as to income allocable to 
corpus. Therefore, assuming no other 
relevant facts exist, the grantor would 
not be taxable on the ordinary income 
of the trust under section 674, 676, or 
677, but would be taxable under section 
677 on income allocable to corpus (such 
as capital gains), since it may in the 
discretion of a nonadverse party be ac-
cumulated for future distribution to 
the grantor. Similarly, the interest of 
a contingent income beneficiary is ad-
verse to a return of corpus to the 

grantor before the termination of his 
interest but not to a return of corpus 
after the termination of his interest. 

(d) The interest of a remainderman is 
adverse to the exercise of any power 
over the corpus of a trust, but not to 
the exercise of a power over any in-
come interest preceding his remainder. 
For example, if the grantor creates a 
trust which provides for income to be 
distributed to A for 10 years and then 
for the corpus to go to X if he is then 
living, a power exercisable by X to 
revest corpus in the grantor is a power 
exercisable by an adverse party; how-
ever, a power exercisable by X to dis-
tribute part or all of the ordinary in-
come to the grantor may be a power 
exercisable by a nonadverse party 
(which would cause the ordinary in-
come to be taxed to the grantor). 

§ 1.672(b)–1 Nonadverse party. 
A nonadverse party is any person who 

is not an adverse party. 

§ 1.672(c)–1 Related or subordinate 
party. 

Section 672(c) defines the term ‘‘re-
lated or subordinate party’’. The term, 
as used in sections 674(c) and 675(3), 
means any nonadverse party who is the 
grantor’s spouse if living with the 
grantor; the grantor’s father, mother, 
issue, brother or sister; an employee of 
the grantor; a corporation or any em-
ployee of a corporation in which the 
stock holdings of the grantor and the 
trust are significant from the view-
point of voting control; or a subordi-
nate employee of a corporation in 
which the grantor is an executive. For 
purposes of sections 674(c) and 675(3), 
these persons are presumed to be sub-
servient to the grantor in respect of 
the exercise or nonexercise of the pow-
ers conferred on them unless shown not 
to be subservient by a preponderance of 
the evidence. 

§ 1.672(d)–1 Power subject to condition 
precedent. 

Section 672(d) provides that a person 
is considered to have a power described 
in subpart E (section 671 and fol-
lowing), part I, subchapter J, chapter 1 
of the Code, even though the exercise 
of the power is subject to a precedent 
giving of notice or takes effect only 
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after the expiration of a certain period 
of time. However, although a person 
may be considered to have such a 
power, the grantor will nevertheless 
not be treated as an owner by reason of 
the power if its exercise can only affect 
beneficial enjoyment of income re-
ceived after the expiration of a period 
of time such that, if the power were a 
reversionary interest, he would not be 
treated as an owner under section 673. 
See sections 674(b)(2), 676(b), and the 
last sentence of section 677(a). Thus, 
for example, if a grantor creates a 
trust for the benefit of his son and re-
tains a power to revoke which takes ef-
fect only after the expiration of 2 years 
from the date of exercise, he is treated 
as an owner from the inception of the 
trust. However, if the grantor retains a 
power to revoke, exercisable at any 
time, which can only affect the bene-
ficial enjoyment of the ordinary in-
come of a trust received after the expi-
ration of 10 years commencing with the 
date of the transfer in trust, or after 
the death of the income beneficiary, 
the power does not cause him to be 
treated as an owner with respect to or-
dinary income during the first 10 years 
of the trust or during the income bene-
ficiary’s life, as the case may be. See 
section 676(b). 

§ 1.672(f)–1 Foreign persons not treat-
ed as owners. 

(a) General rule—(1) Application of the 
general rule. Section 672(f)(1) provides 
that subpart E of part I, subchapter J, 
chapter 1 of the Internal Revenue Code 
(the grantor trust rules) shall apply 
only to the extent such application re-
sults in an amount (if any) being cur-
rently taken into account (directly or 
through one or more entities) in com-
puting the income of a citizen or resi-
dent of the United States or a domestic 
corporation. Accordingly, the grantor 
trust rules apply to the extent that any 
portion of the trust, upon application 
of the grantor trust rules without re-
gard to section 672(f), is treated as 
owned by a United States citizen or 
resident or domestic corporation. The 
grantor trust rules do not apply to any 
portion of the trust to the extent that, 
upon application of the grantor trust 
rules without regard to section 672(f), 
that portion is treated as owned by a 

person other than a United States cit-
izen or resident or domestic corpora-
tion, unless the person is described in 
§ 1.672(f)–2(a) (relating to certain for-
eign corporations treated as domestic 
corporations), or one of the exceptions 
set forth in § 1.672(f)–3 is met, (relating 
to: trusts where the grantor can revest 
trust assets; trusts where the only 
amounts distributable are to the grant-
or or the grantor’s spouse; and compen-
satory trusts). Section 672(f) applies to 
domestic and foreign trusts. Any por-
tion of the trust that is not treated as 
owned by a grantor or another person 
is subject to the rules of subparts A 
through D (section 641 and following), 
part I, subchapter J, chapter 1 of the 
Internal Revenue Code. 

(2) Determination of portion based on 
application of the grantor trust rules. The 
determination of the portion of a trust 
treated as owned by the grantor or 
other person is to be made based on the 
terms of the trust and the application 
of the grantor trust rules and section 
671 and the regulations thereunder. 

(b) Example. The following example 
illustrates the rules of this section: 

Example. (i) A, a nonresident alien, funds 
an irrevocable domestic trust, DT, for the 
benefit of his son, B, who is a United States 
citizen, with stock of Corporation X. A’s 
brother, C, who also is a United States cit-
izen, contributes stock of Corporation Y to 
the trust for the benefit of B. A has a rever-
sionary interest within the meaning of sec-
tion 673 in the X stock that would cause A to 
be treated as the owner of the X stock upon 
application of the grantor trust rules with-
out regard to section 672(f). C has a rever-
sionary interest within the meaning of sec-
tion 673 in the Y stock that would cause C to 
be treated as the owner of the Y stock upon 
application of the grantor trust rules with-
out regard to section 672(f). The trustee has 
discretion to accumulate or currently dis-
tribute income of DT to B. 

(ii) Because A is a nonresident alien, appli-
cation of the grantor trust rules without re-
gard to section 672(f) would not result in the 
portion of the trust consisting of the X stock 
being treated as owned by a United States 
citizen or resident. None of the exceptions in 
§ 1.672(f)–3 applies because A cannot revest 
the X stock in A, amounts may be distrib-
uted during A’s lifetime to B, who is neither 
a grantor nor a spouse of a grantor, and the 
trust is not a compensatory trust. Therefore, 
pursuant to paragraph (a)(1) of this section, 
A is not treated as an owner under subpart E 

VerDate Nov<24>2008 10:34 May 27, 2009 Jkt 217091 PO 00000 Frm 00328 Fmt 8010 Sfmt 8010 Y:\SGML\217091.XXX 217091


